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Were the War Crimes Trials 


| : Successful? 
* 


Mr. Levi: What are the effects today of the war crimes trials held in 
sermany, Japan, and the Philippines? Meltzer, what is your appraisal 
f the value of the war trials? 


Mr. Mexrzer: I think that I can-justify the most important of the 
tials—the Nuremberg trials. Those trials were justified because they 
rystallized the world’s repugnance for aggressive war and made it clear 
hat aggressive war is an international crime—the supreme international 
rime—and not just another international sporting event. The trials also 
nforced long-established laws of war against men who, in violation of 
hose laws, have been guilty of unparalleled atrocities—atrocities which 
ould not be justified by the broadest conception of military necessity. 
they punished, in other words, the gravest departures from interna- 
ional law and international morality. They also gave those accused a 
rial of unquestioned fairness. They avoided the mistakes which would 
ave been inherent in a crude application of doctrines of guilt by asso- 
iation or the application of lynch law—conviction without trial or 
pportunity to defend. 


Mr. Levi: Reel, do you agree? What is your view of the war crimes 
rials? 

Mr. Reex: I do not agree. I think that the war crimes trials were, in the 
nain, legalized revenge. I do not think that they were trials of unques- 
ioned fairness in all cases. I think, on the contrary, that they were trials 
f questioned unfairness—that they were trials by the victors of the van- 
juished, using the canons of judgment of the victors. 


Mr. Levi: Of course, both of you may be a little biased. That is to say, 
tee], you may be biased because you lost a war crimes trial, did you not? 


Mr. Reex: Yes, I was one of the defense counsel for General Yama- 
hita. I believe that that case was in error and that General Yamashita 
vas unjustly hanged. 


Bo 
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Mr. Levi: Then you are the lawyer who lost a war crimes case. And 
you, Meltzer, are perhaps biased becatise you won a case, did you not? 


Mr. Metrzer: I had a small part in the Nuremberg prosecution. But, 
of course, there are men who were not participants who have approved 
the trials and have agreed that the proceedings were conducted with 
unquestioned fairness. 


Mr. Levi: Reel, you have written a very powerful book, The Case of 
General Yamashita. Why should we care what happened to General: 
Yamashita some years ago? He was a Japanese general. He undoubtedly 
ordered the killing of thousands of men. Why should we care today, 
about what happened to him? i 


Mr. Reet: He did not order the killing of thousands of men in violas 
tion of laws of war. I suppose that, as any general, Yamashita was merely 
in charge of troops which fought a war. But to come to your question) 
about why we worry about this today, it seems to me most important 
today that we reexamine these trials. If we have been wrong and have 
committed errors, we should acknowledge those errors to the world. 
We must remember that these trials are very well known throughout, 
the world—much better known, I presume, than they are here at home. 
At a time when we are trying to sell the entire world a philosophy based, 
on the rights of the individual, it behooves us, I think, to insist that there 
be no relaxation of those rights for any accused person, even one so} 
lowly and despised as a defeated enemy. 


Mr. Levi: I suppose that the purpose of a war crimes trial is that it 
should be known throughout the world. And I suppose that the de- 
fense for the war crimes trials is that they will be known today and for 
years to come. Would you agree, Meltzer? | 


Mr. Metrtzer: I certainly agree with that, but the defense for war ny 
is broader than the defense of international publicity. he Vi 


Mr. Levi: But it would be the effect today which would perhaps deter- 
mine whether the war crimes trials were successful or not. 

Mr. Metrzer: I quite agree. 

Mr. Levi: Perhaps we ought to disclose what the general setup of the 
trials was. There seem to have been two different kinds of trials, as bia 
have described them. Jae 


1 A. Frank Reel, The Case of General Yamashita (Chicago: University of Chicago Press, 
1949). 
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Mr. Mextzer: That is a pretty complicated question with which I can 
deal only most generally. There were International Military Tribunals 
such as the ones set up at Nuremberg and at Tokyo. These tribunals 
were staffed by qualified judges. In addition, there were National Mili- 
tary Commissions set up separately by a particular Allied nation. These 
national tribunals dealt with charges of one or more of the following 
times or conspiracy to commit those crimes: crimes against the peace 
and violations of the laws of war. 


Ma. Levi: Reel, how does your case of General Yamashita fit into that 
general description? 


Mk. Reet: It fits in this way: the trial of General Yamashita was a trial 
conducted by an American military commission—five United States 
Army generals sitting in Manila, not by an international tribunal. 


Mg. Levi: You say that with a kind of sneer. I do not understand that. 


_ Mr. Ree: You will in a minute. The charge against General Yama- 
shita had nothing to do with this business of aggressive war which 
Meltzer talked about. Yamashita was charged with responsibility for 
violation of the rules of war. It was said and charged that he was re- 
sponsible for a long list of atrocities committed by Japanese soldiers and 
sailors in Manila and other parts of the Philippine Islands during the 
last year of the war. 


Mr. Levi: And if he had been guilty, he should have been hanged— 
should he not? 


Mar. Ree: Had he ordered these atrocities, then we would have a dif- 
ferent story. But the facts of the case—the charge, the evidence, and 
the findings—were conclusively to the effect that he did not order any 
atrocities, that he did not condone any atrocities. The evidence showed 


that he could not possibly have even known about atrocities. 
_ Mr. Levi: Do you think that he had a fair trial? 


Mr. Reet: No, I do not. He was charged and convicted because of a 
new theory called “chain-of-command responsibility.” 


Mr. Levi: Was there not a rumor during the war that General Mac- 
Arthur said that he was going to see that Yamashita was hanged in 
Manila Square, or something of that sort? 


Mr. Reev: There is such a rumor, And let me point this out.... 
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Mr. Levi: Well, is it wrong to sea a Japanese general in Manila 


Square? 


Mr. Reet: It is certainly wrong to give him the sort of trial Yama- 
shita was given. And it is wrong to justify the hanging of a Japanese 
general on the theory that we are self-righteous, that we have given the 
man a fair trial, and that he is a bad fellow and we are all angels. 


Mr. Levi: You mean that he should have been hanged without a 
trial—is that your point? 


Mk. Reet: I do not think that he should have been hanged at all. But 
I will say that it certainly would be better to deal with these so-called 
“war criminals” without a trial than with a phony trial. If we cannot 
be Christian, let us at least not take a step backward toward barbarism 
and destroy our own concept of a fair trial. 


Mr. Metrzer: Reel, you have been talking about one war trial, and 
you have told us here and in your book that that was a shockingly un- 
fair trial. | 


Mr. Ree: Let me add one thing to that. It certainly was a shockingly 
unfair trial, and I am not the only one who says so. Two Justices of the 
United States Supreme Court who recently died said so. But I think that 
we must keep in mind that in this trial General Yamashita was not 
permitted to have his defense counsel even examine all the witnesses. 
The prosecution used affidavits and depositions and even convicted him: 
on the basis of a motion-picture film. It was as shockingly an unfair trial 
as I can imagine. 


Mr. Levi: Reel, I have read. your book, and I think that it is a power- 
ful statement of what seems to have been a most shocking trial. But the 
Nuremberg trial was quite different, was it not, Meltzer? 


Mr. Metrzer: I quite agree with that, Levi. Before telling you about 
the conduct of the Nuremberg trial, I think that we might say that one 
unfair trial such as the Yamashita trial does not necessarily invalidate 
the whole concept of war trials, just as a single unfair trial in the United 
States does not condemn our entire system of criminal justice. 


Mr. Reet: I would go along with that, except that I think that there’ 
are certain similarities between the Nuremberg and the Yamashita trials. 


Mr. Mettzer: Let us come back and emphasize the differences for a 
moment. Obviously, they were both trials, but Nuremberg was a dif- 
ferent kind of trial. 


THE UNIVERSITY OF CHICAGO ROUND TABLE 5 


Mr. Reev: The Yamashita trial was not a trial. 


Mr. Mettzer: It had the form of a trial, and that is the important 
joint. But the men who were convicted at Nuremberg were not con- 
icted because they were German generals or German political leaders. 
They were not convicted on the basis of rumors or unauthenticated mo- 
on pictures. They were convicted because evidence which was unchal- 
snged demonstrated that they had been guilty of conduct contrary to 
ur basic legal and moral doctrines. The defendants had full rights of 
ross-examination; their lawyers were permitted to call witnesses, to sub- 
nit interrogatories, and to see the prosecution documents in advance. 
‘he defense had plenty of time to prepare, Reel—they were not stam- 
eded the way you were. 


Mr. Reet: Yes, but were they not unjustly convicted of crimes which 
yere not crimes—which had not been crimes at the time of the Allied 
ictory? 

Mr. Levi: Now, gentlemen, it seems to me that we might say that 
here are two kinds of criticisms which have been made of war crimes 
rials. One is that the law was applied retroactively—that there was not 
ny law at all until it was applied during the trial. The other criticism is 
hat the victors conducted the trial. The victors were the people deter- 
aining whether their conduct was right—they were really trying them- 
elves. I suppose, Reel, that you would say that that objection applies to 
oth cases. 


Mk. Reet: I think that it applies to both cases, and I think it applies to 
oth types of trial—the charge of waging aggressive war and the charge 
f violating the rules of the game. Let us take just the one example of 
he charge which, in effect, was leveled against Yamashita—that his 
roops killed innocent civilians. Forget for a minute the business of “the 
hain-of-command responsibility.” I certainly have no doubt that, had 
ve lost the war, our people would have been tried for dropping atomic 
ombs which killed innocent civilians. 


Mr. Levi: What is your point? 


Mr. Ree: My point is that in both of these cases we are using canons 
f judgment that are made by the victors to try the vanquished. 


Mr. Metrzer: Let us take a look at that, Reel. Are you suggesting that 
he Kellogg-Briand Pact and the condemnation of aggression by the 
“eague of Nations were just scraps of paper? Do you think that the 
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international community should now-say that those objective definitions 
of international conduct were only trifling with the conscience and the) 
hopes of the world? | 


Mr. Levi: I think that perhaps Reel is stating what many people 
thought was true—that there was no basis for an international tribunal 
to say that aggressive war was a crime. 


Mr. Metrzer: That is a difficult and, of course, controversial question, 


Mr. Reet: That is the question precisely. In response to your question, 
about the Kellogg-Briand Pact, apparently what you are driving at, 
Meltzer, is that the war crimes trials were not ex post facto law because 
the Kellogg-Briand Pact and the League of Nations had said that mak-) 
ing aggressive war is wrong. You ask whether I think that those were! 
scraps of paper. What I think is unimportant, but I think that it is cer- 
tainly true that both of them were universally regarded as scraps of} 
paper not only by the Germans but by the British and in some cases by, 
the Americans. 


Mr. Metrzer: Well, that is a difficult question of international psy 
chology, and I do not think that it hits the main point. 


Mr. Levi: Just a minute. It is true, is it not, that General Patton, I 
think, told the Third Army that “the reason we are fighting is because) 
men like to fight.” It looks as though at least some American generals: 
did not think that fighting was an offense. : 


Mr. Metrzer: Some men like to box, but that dies not mean we. 
should not have laws against assault and battery, Levi. It is all the more 
necessary that the international community do something to, restrain 
what you can call Patton’s urge to aggression. ¥ 


Mr. Levi: You do not deny that the Nuremberg tribunal was pioneers 
ing, do you? Robert H. Jackson, United States prosecutor at Nuremberg, 
said that one of the chief obstacles to this trial was the lack of a beaten 


path. They were making new law, in a sense, at Nuremberg. f 


Mr. Metrzer: They were certainly applying law for the first time. 
But I do not think that it is crucial to admit that they were making new 
law, because the whole ex post facto principle has very little relevance 
to the Nuremberg context. And this is why: The ex post facto principle 
is a principle of justice. It means that men should not be surprised by 
finding conduct, which they thought was morally indifferent, made 
criminal after the event. I think that it is a monstrous distortion of that 
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principle to say that the Germans, when they deliberately launched a 
modern war of aggression, thought that they were doing something 
which was not wrongful. Their own writings, their own speeches to 
their own people and to the world, made it clear that they were conscious 
of the culpability of their conduct. 


__ Mk. Ree: Did they not attempt to justify, at least to their own people, 
the starting of the war, on the basis that it was simply defense—that it 
was simply getting back their lost territories taken away by the Treaty of 
Versailles, and so on, and so on, ad nauseum? 


Mr. Metrzer: Quite right. 


Mr. Regt: Could they not, if they had won the war, make out a fine 
case to the effect that it really was a defensive war and that the Allied 


Nations were the aggressors? 


Mr. Metrzer: Let us split that up, Reel. The reason the Germans 
ressed the war up as a defensive war was that they recognized the 
oral outlawry of wars of aggression. It is quite true that any victor, if 
€ wants to, can distort a principle by exercising naked power and mak- 
g accusations of aggression, when there was none. 


Mr. Levi: I think that that is Reel’s point, Meltzer. Reel says that you, 
as one of the victors, have a kind of queer view of what took place. I want 
to remind you that Justice Jackson, after the trial was over, wrote to the 
President of the United States in a public letter that “the acquittals are 
regrettable.” Why should the acquittals be regrettable? It would seem as 
con Jackson were saying the acquitted men were guilty. And I want 
o say that that is what the victor nation is always likely to think. I think 
that that is Reel’s point. 


Mr. Metrzer: That is what the prosecutor, the losing prosecutor, may 
think, Mr. Levi. But I think the difficulty with the position of you gentle- 
men may be that it is lost in abstractions. Now, let us take a look at the 
record for a minute. 


Mr. Reex: You keep talking about these affairs as trials. You said a 
moment ago, and Levi said, that at least they had the forms of trials. 
And here I think is a similarity between the Yamashita case and Nurem- 
berg. A trial, as we Americans understand that term, means a sort of a 
forum where a man has a chance—a chance to be found not guilty. 

_ Mar. Metrzer: I would say that that was true at Nuremberg. 


t 
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Mk. Reet: I do not think that it was. 
Mr. Mextzer: Three men were acquitted. 


Mr. Reet: Certainly sie were; the prosecution picked two or three) 
minor fellows to acquit .. 


Mr. Metrzer: But they were not minor figures, Reel. 


Mr. ReeEx:...but it was absolutely inconceivable that the Allies were} 
going to acquit Mr. Goering, because, if we acquitted Mr. Goering, we} 
would be in effect admitting that we should not have been in the 
war at all. 


Mr. Metrzer: Now, now, Reel, let us stop a minute. It certainly was 
inconceivable that we would acquit Mr. Goering on the record, that is) 
very true. But Schacht was almost as important a figure as Goering—he | 
was the economic villain. It was quite a shock to some people when he. 
was acquitted. : 


Mr. Levi: The question is whether he was acquitted for political 
reasons or whether he was acquitted because he got a fair trial. 


Mr. Metrzer: I would suggest that if you gentlemen would look at 
the record you would see that the evidence against Schacht was doubt- 
ful and that, as the court said, the prosecution had not met its burden of 
proof beyond a reasonable doubt. 


Mr. Rex: Now, let us get back to the ex post facto question. 


Mr. Me tzer: Levi, I want to answer this political argument. Obvious- 
ly, any acquittal can be referred to political reasons. I am sticking with. 
the record. 


Mr. Ree: Let me get back to the ex post facto question for a minute. 
Meltzer made the statement that the whole business of ex post facto law 
depends on the question of surprise. I will admit that I do not think that 
the Germans were surprised when they were tried, because they should 
have assumed that whoever lost the war would be tried. But I doubt 
whether there was no surprise in a general finding that, simply because 
they had made plans to attack a neighboring country, they had commit- 
ted a crime. If that is a crime, then every member of the United States 
General Staff is guilty of the same crime. 


Mr. Levr: Now, listen, Reel and Meltzer—I think that perhaps we can _ 
sharpen this discussion by saying that maybe the Germans were sur- 
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prised, in Meltzer’s view at least, because they really got a fair trial. 
In other words, your picture of the thing, Reel, is quite jaundiced. Per- 
haps we can sharpen the discussion by asking you a question. Suppose 
General Yamashita had received a fair trial, with judges of the status of 
Judge Biddle, who sat on the Nuremberg trial. Then would you have 
objected to the trial? 


Mr. Reex: Yes. I would not have objected so strenuously as I have, 
because a fair trial is better than a bad trial. 


Mr. Metrzer: Do you think that a fair trial is better than no trial? 
Would you prefer to have them shot without a trial, Reel? 


Mr. Regt: As I said before, I do not think that there should have been 
any action against General Yamashita. But I will agree that, rather than 
give him the kind of a trial he got, it would have been better to say—as 
one of the terms of peace—“We are going to cease shooting at you 


fellows, except the following generals, because we do not happen to 
like them.” 


Mr. Metrzer: Reel, did you know before you took a look at the evi- 
dence that nothing should be done against Yamashita? Suppose some 
brass hat in Washington had gotten a list of Japanese generals and 
‘said, “Let’s dispose of them.” 


Mr. Reex: Let me meet this face on. Forget now this whole terrible 
policy of chain-of-command responsibility, which would doom every- 
body from the President of the United States on down if we should lose 
a war. Forget that for a moment. The essence of the charge against 
Yamashita, as I pointed out a while ago, was that he was going to be held 
responsible because in the course of the war the Japanese soldiers had 
killed some innocent civilians. They did kill innocent civilians. They 
committed some horrible crimes. Nevertheless, they had a defense, called 
a defense of military necessity. They claimed that their action was 
necessary in wiping out the guerillas. Now, my point is this, that it is the 
height of hypocrisy for the victor nation to try the defeated nation for 
doing the very thing the victor nation has done. Had we lost the war, 
the Japanese could have tried us for dropping the bomb on Hiroshima, 
killing many more people. 


Mr. Lev: Reel, is your point that the law in the international sphere 
does no good? Is it that no good can come out of having a declaration 
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that atrocities are bad, even ann eeDs that declaration is made by the victor. 
over the vanquished? | 


Mr. Ree: A declaration is a very fine thing, but when you come to... i 
Mr. Levi: You do not want to have a trial. 


Mr. Reet: I do not want to see the situation which we have seen, | 
where the victor takes the vanquished and makes a martyr out of him, in © 
so far as his own people are concerned—when the victor obviously and _ 
completely acts in complete contravention to his own conduct. I do not ~ 
like hypocrisy, and I do not think that clothing that hypocrisy in legalism 
is going to help any. | 

Mr. Metrzer: Reel, those are very fine phrases, but you are suggesting | | 
that we should have freed Hitler, Goering, Himmler, and the rest. 


Mk. Reet: Oh, no- If these men committed crimes in the nature of the — 
crimes that were charged, they could be tried and should have been tried ~ 
by their own people. 

“Mr. Levi: Do you mean the way Mussolini was tried? 


Mr. Regex: Exactly. I do not like what happened to Mussolini. That 
was a lynching, but I think that the Mussolini incident shows that the 
people of the defeated countries would not have let these leaders go scot- 
free by a long shot. | 


Mk. Levi: You think that a lynching is better than a trial ? 
Mk. Ree: No, of course I do not think a lynching is better than a trial. 


Mr. Metrzer: And lynching is contagious, Reel. If the Germans had _ 
started a blood bath, goodness knows where it would have ended. Many 
innocent people would have been killed, in the same way as lynchings - 
in the South. rue. 

Mr. Reet: Of course a lynching is not better than a trial. But I am not 
so sure that a lynching is not better than making a mockery of a trial. 


Mr. Metrzer: That is because the Yamashita case was a bad trial— 
was that it, Reel? 


Mr. Levi: I think that Reel has got a point, Meltzer, because not only 
are lynchings contagious but bad trials are. And that is why Justice 
Rutledge, in his dissenting opinion in the Yamashita case, said that he 
Was not going to push the door to unfair trials ajar, because, if you do 
that, perhaps ultimately it can be pushed back wider for all. | 
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Mr. Metrzer: Levi, I quite agree that unfair trials are contagious, and 
that is the reason IJ think that it is important that we recognize how fair 
atrial Nuremberg was. 


Mk. Regex: Let me add this. Terrible as the fate of Mussolini was, I do 
not think there is any danger that the Italian people will ever make a . 
‘martyr or a hero out of Mussolini. They, and not we, did what happened 
‘to him. But I think that there is a great danger that the Germans will 
make a martyr and a hero out of Goering. 


Mr. Metrzer: Reel, if you take a look at the record on the trial, you 
will find that the Germans have said that they blush for shame at what 
their leaders did and that the trials are important to Germany because 
they expose the excesses and brutalities of totalitarianism. Now, I should 
doubt that that kind of unparalleled sadism which the trial revealed as 
the staple of German leadership will contribute to making a martyr of 
Goering. 

Mr. Levi: Meltzer, what do you think the effect of these trials will be 
in the future? Do you think that they will actually deter future generals 
and politicians? 

Mr. Metrzer: I certainly do not think that the Nuremberg trial by 
‘itself will stop war. So far as the deterrence question is concerned, of 
‘course, we do not know very much about deterrents even in the domes- 
tic sphere. But I do think that there is a possibility that at the time of 
decision, not only the possibility of punishment, but the possibility of 
losing your place in history because you have started a series of mass 
‘murders, may be a deterrent on the leaders, But the more important 
‘consequence is on the people. 


Mr. Levi: What people? 


Mr. Metrzer: On the average man in the United States, in Germany, 
and in Japan. 


Mr. Reex: Of course, those people now have a symbol. Do you want 
to know what I think the deterrent effect of these trials will be? I re- 
member talking to General Muto, who was General Yamashita’s chief 
of staff, before the war ended. I think that he was correct when he said, 
after discussing these Nuremberg trials and the Yamashita trial, that 
the only possible effect will be to make the next war more bloody and 
horrible than ever. This is because nobody taking part in it, from the 
rank of, we will say, a major general on up, will believe that he could 


! 
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possibly escape execution if his side loses. He will go out to win at all | 
costs. And when you talk about a place.in history, it seems to me that | 

a military man’s idea of a place in history is not based on whether some- | 
body says he violated a rule of war or anything else. It is based on | 


whether or not he won. And he will want to win. 


Mk. Levi: He wants to win anyway. 


Mr. Metrzer: Reel, this problem of the Nuremberg trials being a kind i 
of unconditional surrender is not something peculiar to the Nuremberg | 
trials. If your idea of executive justice, of lining these people up with- | 
out an opportunity to defend themselves were followed, there would be — 
the same incentive to fight the war to the bitter end. But I do not think ~ 
that the important impact of the Nuremberg trial is only on the leaders. © 
Now, let us see what has happened to the American people for a mo- | 
ment. You remember that when Chancellor Hutchins was decrying al 
preventive war against Russia, he said that if we do that “we should | 
apologize to the men who were executed at Nuremberg.” Now, the | 
fact that he said that suggests that Nuremberg has not bitten in deeply — 
enough into the consciousness of the American people. But the fact that ~ 
he thought it was an important argument in his promotion of peace — 


suggests-that it has helped somewhat. 


Mr. Levi: It seems to me that one of the most extraordinary things | 
about the Nuremberg trial is that it tries to drive a wedge between the © 
people and their own country. Justice Jackson really said that when he | 
said that the essence of the charter is that individuals have duties which © 
transcend national obligations of obedience imposed by the individual | 
state. In other words, it tries to separate the citizen from his own coun- / 


try—to make him unpatriotic, perhaps. 


Mr. Mettzer: I think that we ought to notice thik that is not some- 
thing which was novel at Nuremberg. Certainly the rules of war which 


required certain degrees of chivalry drove such a wedge between a gen- — 


eral and a superior office. 


Mr. Reet: And that is all in the realm of beautiful theory and not 4 


at all in fact. 


Mr. Levi: Then the controversy about the war crimes trials is a con- 


troversy, is it not, gentlemen, about the administration of justice? We 
are in agreement that the forms of law must not be used to debase law © 
and that a trial must be a fair trial and not the kind of a trial which - 
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Mr. Reel says took place in the Yamashita case. So we distinguish be- 
tween the Nuremberg trial and the Yamashita trial. The implications 
of war crimes trials, however, are far-reaching. They assume a growing 
body of international law which cannot supersede domestic law. They 
assume that there is a requirement of loyalty higher than the obligations 
of patriotism. We recognize that there are many difficulties in justifying 
these trials. There is the charge of retroactive law and the problem of 
the victorious nation being a judge in its own cause. 

Perhaps answers may be found in the concept of a growing body of 
international law making war illegal, and in the ability of legal com- 
munity to guarantee fair trials. Finally, there is the great problem of 
loyalty, the question of whether, in this world, a world community can 
be said to exist reaching beyond the boundaries of the nation. 


| 


THE NUERNBERG VERDICT* 
By HAROLD LEVENTHAL, SAM HARRIS, JOHN M. WOOLSEY, JR., 


and WARREN F. FARR i 


THE International Military Tribunal 
which sat at Nuernberg delivered its 
verdict on October 1, 1946, convicting 
nineteen out of twenty-two individual 
defendants and three of six indicted 
groups and organizations. ... 


COUNT ONE: THE COMMON PLAN 


Count One—the conspiracy count— 
charged that all twenty-two of the indi- 
vidual defendants participated in the 
formulation or execution of a common 
plan or conspiracy to commit, or which 
involved the commission of, Crimes 
against Peace, and in due course War 
Crimes, and which contemplated and 
came to embrace as typical and system- 
atic means, Crimes against Humanity. 

... The standard thus set for judging 
participation in the common plan— 
whether the defendants, with knowl- 
edge of Hitler’s aims, gave him their 
cooperation—was far more restrictively 
applied than the prosecution had en- 
visaged. The Tribunal rejected the 
prosecution’s broad theory as to what 
constitutes a common plan. It held, in- 
stead, that a conspiracy to wage aggres- 
sive war must be clearly outlined in its 
purpose, with a concrete plan to wage 
war as its subject: 


The Prosecution says, in effect, that any 
significant participation in the affairs of the 
Nazi Party or goverriment is evidence of a 
participation in a conspiracy that is in itself 
criminal. Conspiracy is not defined in the 
Charter. But in the opinion of the Tribunal 


* Reprinted, by special permission of the 
authors, from the Harvard Law Review, 
July, 1947. 
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the conspiracy must be clearly outlined in 
its criminal purpose. It must not be too far 
removed from the time of decision and of 
action....The Tribunal must examine 
whether a concrete plan to wage war 
existed, and determine the participants in 

that concrete plan. 

This limited construction of “coal 
spiracy” may have been based on several 
considerations. Even in our domestic” 
law, courts deal cautiously with the 
crime of conspiracy. As Mr. Justice Jack- 
son stated, it “is the great dragnet of the 
law rightly watched by courts lest it be. 
abused.” To have accepted the prosecu- 
tion’s theory im toto would have re- 
quired a holding, in substance, that the 
Nazi government from 1933 on was an 
open conspiracy. As our domestic courts 
traditionally avoid “political questions,” 
so international tribunals may well dis- 
claim jurisdiction to pass on the legality 
of “energetic governments” unless such” 
jurisdiction is unequivocally delegated” 
by the world community. 5 

The novelty of the trial .may also 
have influenced the Tribunal. It was 
manifestly concerned with silencing 
critics who charged that conviction for 

“crimes against peace’ ’ would be ex post 
facto injustice, and its cautious approach 
to the common plan to commit crimes 
against peace may have been an attempt 
to dispel doubts on this score. . 

Finally, the arguments of defense 
counsel as to the scope of the German 
law of conspiracy may have had some 
effect. Counsel argued that German law 
punished a conspiracy hostile to the 
state only if action were taken pursuant 
to it; that conspiracies to commit other 


: a 
as 
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crimes were limited to a few serious 
offenses and to such preparations as 
would constitute the participant an. ac- 
complice under our law; and that re- 
sponsibility extended only to acts fore- 
seen and approved from the beginning. 
Defense counsel were surprised at the 
motion that a gang of robbers should all 
be responsible for a murder committed 
by one of them. 

Accepting the Tribunal’s restricted 
definition of conspiracy, the question re- 
mains whether the acquittal of fourteen 
of the defendants under Count One was 
fairly justifiable on the evidence. The 


prepare and wage war to have existed 
probably before November, 1937—a 
plan which, by the Tribunal’s defini- 
tion, was clearly outlined in its criminal 
purpose and not too far removed from 
the time of action. Did none of these 


common plan with knowledge of its 
aims? 

The uniform defense was lack of 
knowledge that aggression was contem- 
plated. Keitel admitted that the military 
supported Hitler in rejecting the no- 
armament provisions of the Treaty of 
Versailles, but he maintained~ that no 
danger of aggressive war was foreseen 
because rearmament was not adequate 
for such a war, even in 1939, “Arma- 
ment may, in fact, must,” his counsel 
said, “look just the same ifvit is carried 
out for security and defense as it does in 
‘the case of aggressive war.” Excerpts 
from General Marshall’s report as Chief 
of Staff were cited: “Nature tends to 
abhor weakness.... Weakness presents 
too great a temptation to the strong.... 
We must start, I think, with a correction 
of the tragic misunderstanding that a 
security policy is a war policy.” 

Actions by Allied nations and quota- 


tions from Allied leaders were invoked” 


¢ 
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Tribunal had found a common plan to 


fourteen defendants cooperate in this 
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to show that Hitler’s protestations of 
peacetul intentions were widely be- 
lieved. Churchill, for example, wrote in 
1935 that one could not then say 
whether Hitler would be the man to 
unleash a world war or gain fame as the 
man who restored the honor and peace- 
ful intent of Germany. In that same 
year England signed a naval limitation 
treaty with Germany. Baldwin and 
Chamberlain had told their people that 
Hitler had no hostile intentions. Was, 
then, the defendants’ belief that Hitler 
was capable of bluff but not war un- 
reasonable? 

It is evident, however, that foreign 
statesmen who knew their own coun- 
tries’ weaknesses were in no position to 
call a spade. The defendants, further- 
more, owing to their official positions, 
were obviously more capable of deter- 
mining the true intentions of the Hitler 
régime than visitors or diplomats. The 
defense arguments did, nevertheless, in- 
terject a doubtful note into the proof. 

In this aspect of the case the gaps in 
evidence had not all been filled. Except 
for the notes of the key conferences with 
Hitler, there were few documents defi- 
nitely linking the non-military de- 
fendants with preparation for a specific 
war. The prosecution, therefore, asked 
the Tribunal to infer knowledge from 
the proven facts and intimated the use 
of an objective standard. The Tribunal, 
however, insisted on being shown what 
the defendant did, in fact, know. In 
some few instances it was willing to 
infer subjective knowledge. It inferred 
that Hess discussed war plans in con- 
ferences with Hitler. It inferred that 
Funk knew, or deliberately closed his 
eyes to the fact, that his Reichsbank was 
the recipient of the personal belongings 
of concentration-camp victims. But as a 
general standard the requirement of ac- 
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tual knowledge proved beyond a rea- 
sonable doubt was maintained. 

This requirement was exceedingly 
difficult to satisfy in the case of non- 
military defendants. In the absence of 
direct evidence of participation in the 
planning, an inference of actual knowl- 
edge could be drawn only from such 
unusual circumstances as existed in the 
case of Hess. The contradictory nature 
of Nazi propaganda, now belligerent, 
now conciliatory, and the ever-present 
claim that rearmament was to “defend” 
Germany from its neighbors made it 
easy for defense counsel to stress the 
naiveté of their clients. 

Even defendants who were charge- 
able with implicit belief in Mein Kampf 
and Nazi doctrine stoutly denied any 
knowledge of preparations for aggres- 
sive war. On cross-examination Goering 
admitted that he had aligned himself 
with Hitler because Hitler believed in 
“the impotency of protest” and would 
overthrow the Treaty of Versailles by 
an “objection of such a nature that it 
would actually be considered.” Even 
this unusual admission did not alone 
establish the requisite subjective knowl- 
edge. The other defendants were even 
more guarded. To show their knowl- 
edge and to establish when they joined 
the conspiracy presented an almost in- 
soluble problem of proof. ... 


CONCLUSION 


An attempt to project the Tribunal’s 
opinion into the future as a precedent 
for similar trials reveals its limitations. 
Although it convicted a number of de- 
fendants on each count of the indict- 
ment, a critical reading of the opinion 
indicates that the Tribunal primarily 
stressed the defendants’ implication in 
War Crimes, the one offense universally 
recognized in earlier years. 

In future trials for Crimes against 


capped if it were confined to the limits” 
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Peace the prosecution would be handi-_ 


among the defendants, the prosecution 
would be faced with the ruling that’ 
“production” is no part of the crime of 
“waging” aggressive war. It would be ™ 
faced with the need of proof, a fatal 
omission in the Schacht case, that re- 
armament was carried out with actual 
knowledge of aggressive war plans. 
As respects the military the opinion 
is more iiberal. It is questionable wheth- 
er the charge of “waging” aggressive” 
war, for which Doenitz was convicted, 
would be made the basis for a trial un- 
less accompanied by other charges. The 
scope of the crime of “preparation” or 7 
“initiation” of aggressive war is, more-~ 
over, limited as to line officers in view © 
of Doenitz’ acquittal on this charge. As 
to high staff officers, however, the Tri-— 
bunal, in the course of holding the High © 
Command not an “organization,” stated” 
that there was convincing evidence that 
many of the 130-odd officers concerned | 
had participated “in planning and ~ 
waging aggressive war, and in commit- 
ting war crimes and crimes against hu- — 
manity.” But even as to them, it would © 
not be easy to adduce evidence warrant 
ing conviction on the charge of “prepa-— 
ration” of aggressive war. Staff direc-/ 
tives, under which specific plans for de- | 
ployment of men and transport are | 
framed, are often speculative and in- 
definite in their language and defensive 
in their terms. as 
In the case of government official 
concerned with internal preparation for | 
war, the difficulty of proving advance 
knowledge of war plans would be sub- 
stantial. Even in Germany, where the 
entire state was openly geared to ulti- 
mate involvement in war, official docu- 
ments often proved of disappointing 
probative value. 
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rg decision can avoid or limit its con- 
‘sequences by being circumspect. Only a 
‘few: persons at the top need know con- 
“crete plans for war. All others can pre- 
pare in detail on’a hypothetical basis of 
_ self-defense. The convictions at Nuern- 
berg were in large measure a historical 
‘accident, the result of the Gertnanic 
- proclivity for systemAtic records and the 
“unexpectedly swift final victory, which 
placed files of documents in Allied: 
hands. Without the connecting link of 
“minutes of secret conferences of the 
“leaders of the state, fortuitously ‘avail- 
_able in the case of Germany, or an ex: 
‘waordinary combination of documen- 
tary evidence, i ent isa difficult 
“matter. Under the’ standards established 
_ at Nuernberg exculpating explanations 
- are difficult to disprove beyond a reason- 
able doubt. 
| Despite the practical Jimitations of 
the judgment, the Nuernberg- Charter 


—. Crimes against Peace and 
ity as punishable of- 
ee Tt has rendered statesmen indi- 
= responsible: for their official 


acts. The. knowledge that conduct so 
proscribed i is criminal, _ it oe 
: pause “to the war er con 

nt df victory, may still have its-deter- 
rent dies It foreshadows the ignominy 
of felony = than. administration for 
a strong. . . 


r and - relopn Another~ tribunal 
“may feel that knowledge of aggressive 


eure pee Be pe, from an in- 


‘has made a distinct contribution in 


national 


x. Like’ any- aeice the en 
‘opinion. is susceptible’ to interpretation ' 


[ore 


P diedud? $ position and ie ability en 
learn the facts. Or it may distinguish an 
“open” conspiracy, as in’ this case, where. — 
‘the German government with its mani- ~°— 
fold preparations was patently headed 


for..war, from a conspiracy where the 


leading figures develop programs. for Ap 


aggression in secret. In the latter case, it 


may be argued, the customary rules of 


Anglo-American criminal law should 


apply. The case of an “open” conspiracy, 


where the common plan is coextensive fea 
with the ruling political group, would .. © 
seem to be more within’ the preventive * 


realm of the United Nations Security 


Council, which can keep informed and 


take the necessary action, than the prov- 


ince of a criminal court. 


The Nuernberg judgment has al-— 


ready led to proposals for the codifica- 
tion of an international criminal law, 


Mr, Biddle has urged such a step to sup-" 


ply “clearer, definition,” to “strengthen 
the sanctions,” and to “perpetuate ‘the 


» vital principle that war of aggression is - 


the supreme crime.” The General As- 
sembly of the United Nations has unan- 


imously adopted a resolution directing» 


the preparation of a code embodying 


the principles of the Musrebene Charter 
and judgment, 
Such a> project will be faced Sak 


enormous difficulties. The. question FS, BSS. 


self-defense, 
raised only incidentally at Nuernberg 


for . example, 


as justification for the German: attack 


on Norway, does not lend itself to easy 
solution. Forms of aggression by prop- — 


aganda, by fifth columns, and by the 


provocation of internal dissension—all 
of. which have proved as effective as’ 
their military counterpart—are difficult 


to foresee and control'by statute. . <. 
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